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EDITORIAL NOTES. 


The Committee appointed by the Governor under an act of the 
Legislature (P. L. 1905, p. 185) to report to the next Legislature a 
method of improving the judicial system of the state, and the system 
of procedure in the courts, has issued a circular to the Bar, in which it 
asks certain questions which are sure to elicit many and possibly diverse 
responses. It is needless to say that this Committee is a good one: 
one of the best the Governor could have appointed. It includes ex- 
Justice Van Syckel, whose long experience on the Bench and whose 
wise judicial temperament will serve him in good stead in making sug- 
gestions. We are not sure that, ordinarily speaking, a judge is as good 
an authority upon forming systems of procedure as an attorney, for 
the simple reason that his mind is apt to have become wedded to the 
particular system with which he has made himself thoroughly familiar. 
Long experience on the Bench leads to timidity toward changes in 
matters of practice. But ex-Justice Van Syckel is more than con- 
servative ; he is far-seeing and able. He believes in progress. It cannot 
be otherwise than that his keen mind will see’ that, while in many 
respects New Jersey practice is “sure,” even when not swift, it is behind 
the times in more ways than one. If he has not had experience as a 
judge in equity, the experience he has enjoyed must have taught him 
that the complete divorce between our courts of law and equity is bad 
for suitors and distressing to lawyers. Ex-Governor Murphy is the 
only member who is not a lawyer, and necessarily he will not invent, 
and may not suggest, new methods, but he will be sure to approve what 
will appeal to his sense of fitness and what should prove useful to his 
state. He is an honest, fair-minded, common sense man, not over- 
quick of judgment, not strongly alert to the ins and outs of new prop- 
ositions, but not a fogy. It is well to have one such member on so 
important a committee. The other three members are experienced 
practitioners. The chairman, Mr. John W. Griggs, who has been Gov- 
ernor and Attorney-General of the United States, believes in progres- 
sion, but along well-defined and prudent, tactual lines. <A college 
graduate, a student, a logical thinker, having a large private and cor- 
poration practice, he, with Mr. Charles L. Corbin and Mr. John R. 
Hardin, both of whom are strong men in the preparation of pleadings 
and thoroughly versed in all the intricacies of office practice, will make 
a worthy trio to push backward antique methods of law and help forward 
better ones. ’ ogg 
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The inquiries sent out by the above-named Committee point 
strongly to the prominent methods in its mind for working a reform 
in judicial matters. Evidently it hopes for an affirmative answer to the 
leading questions: “Are you in favor of an independent Court of Last 
Resort?” and “Are you in favor of uniting the Supreme court and the 
Court of Chancery as one court?” These are probably the crucial 
questions to be considered in any proposed reform. The reasons for 
a change from a Court of Errors and Appeals, composed of Supreme 
court judges and lay judges, to a Court of Last Resort wholly inde- 
pendent of the Supreme court, and, of course, without being composed 
to any extent of men unlearned in the law, are not stated; presumably 
they are too evident to any thoughtful mind. But reasons are stated 
why the equity and law powers of the present courts should be merged 
in one court, or in two divisions of the same; and they are succinct and 
indicative of a variety of illustrations. We do not know how the mem- 
bers of the Court of Equity as now constituted feel upon this subject, 
but we do believe that the change proposed in uniting that court with 
the Supreme court would prove as beneficial to suitors and as gratifying 
to lawyers as any change that could possibly be made in our legal 
system. It is in the interest of expedition and of speedy justice. We 
cannot conceive of any strong reasons to be found against it. That onlv 
two states in the Union now have our system would seem to prove that 
it is “antiquated,” or of less value to the Bar and to clients than one 
more modern, and, while we need to be sure that a change when made 
will be for the better, it is a good time now to discuss it with thorough- 


ness and as a finality. Let us thresh out the whole question, and if the 
voice of a united Committee be for a change, and if the majority of 
the Bar favor a change, let us try to make it, and test it. 





An unusual number of what are termed “Freeholders’ Cases” have 
been occupying the attention of the county courts during the past few 
months. Some consist of investigations, the machinery of which has 
been set in motion by complaining taxpayers, and others of indictments 
by grand juries. Freeholders have been non-observant of the law, 
through negligence or cupidity, and are brought to book in unexpected 
ways, none of which are pleasant. In our view the reason for all this is 
that the system of county boards of freeholders is a faulty one. Origi- 
nally it was a good system. The best men in the county, who were 
among the largest owners of freeholds, were elected to office and served 
without caring so much for the per diem as the honor. But that day 
seems to have passed. The office is one purely political, and usually 
not only not the best but the poorest representatives of the people are 
chosen to administer county affairs. Men who are successful in their 
own business are the proper ones to whom to entrust municipal and 
state business, but these are not attracted to an office that is no longer 
considered one of honor. The remedy is for each county to take 
advantage of the law by which, after a public vote first taken, the 
governing body of three commissioners can be substituted for the board 
of freeholders. Should this result, as would be likely, in a better class 
of men being selected, the end desired is secured. Politics ought to 
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have little weight in determining who shall be candidates and who are to 
be elected. To carry on the government of a county only men of probity 
and experience should be thought of, who are willing to administer 
affairs with due economy. Politics is likely to stand in the way of a 
general adoption of the optional Act, but every county in this state 
ought to adopt it, and the sooner the better. 





It is time a law were passed in New Jersey requiring analyses of 
medicines, such as are advertised under the head of “tonics,” “bitters” 
and other cure-alls, such analyses to be published for the information 
of the public. It is surprising how readily people are duped by adver- 
tisements of “sure remedies,” and, as the majority are not only of no 
use but baneful, there is no reason why the law should not step in and 
at least put the usual votaries of quack nostrums on their guard. In 
a recent number of the London medical publication, “The Lancet,” 
there is a disclosure of certain “noxious preparations” on the American 
market; probably nearly as many are being put upon the English 
market. When tonics are sold as absolutely free of alcohol and are 
found to contain twenty-eight per cent. of alcohol, it is evident that a 
fraud is practiced, and, as the law reaches or attempts to reach every 
other kind of fraud, there is no excuse for its passing by quacks in 
medicine. Is not the body more than meat? It is one of our most 
precious possessions, and should be hedged about by every legal and 
moral precaution. Diabetic flours and wheaten glutens are as much 


the subject of fraud as tonics and hair dyes. Toilet preparations con- 
tain mercuric chlorid, and there seem to be few helps or remedies that 
are not either poisonous or absolutely valueless. He who steals one’s 
purse may steal trash, but he who robs another of his health steals that 
which enriches the robber at the expense of the innocent. 





The appointment of Mr. James B. Dill, of East Orange, as a lay 
judge of the Court of Errors and Appeals, which also constitutes him a 
member of the Court of Pardons, makes a strong addition to the Court 
of Errors, and one likely to prove as satisfactory to the public as it 
has to the Governor; in spite of some opposition, we believe this 
is now generally conceded. In fact, he has “for many years exercised 
a quasi-judicial position through his codification and interpretation of 
the corporation laws in his well known publications of information for 
lawyers and others interested in matters of incorporation.” 





The clerk of the Supreme court, under the direction of the court, is 
revising the lists of attorneys and counselors, and will appreciate infor- 
mation from our readers in regard to the death of any member of the 
Bar since 1900. 





A right fully matured under existing law, to defeat a debt by a plea 
of the statute of limitations, is held, in Orman v. Van Arsdell (N. M.), 
67 L. R. A. 438, to be neither a vested right nor a property right, and to 
be subject to be taken away at the will of the Legislature. 
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THE RULE IN KEHOE v. RUTHERFORD. 


The rule for assessing the damages in cases arising under working 
contracts where the contractor has been prevented by wrongful act of 
the owner from completing his work is settled in this state by the cases 
of Kehoe v. Rutherford, 56 N. J. L. 28, and Wilson v. Borden, 68 
N. J. L. 630, which hold that in such case “the legal measure of damages 
is, generally, for the work done, such a proportion of the entire price 
as the fair cost of that work bears to the fair cost of the whole work, 
and in respect of the work not done, such profits as he would have 
realized by doing it.” 

Cases of this character are of not infrequent occurrence, and as a 
rule are vigorously contested, take a long time to try, and often wear out 
everybody’s patience before they get to the jury. The rule just quoted 
does not help matters in this regard, for when we come to apply it to 
the case the amount of computation required is surprising, and there 
is little chance that an ordinary jury, not fond of figuring, will pay much 
attention to it. As a preliminary, the data required are (1) the contract 
price, usually admitted ; (2) the fair cost of the work done. This must be 
ascertained by the jury, generally from a mass of contradictory evidence ; 
(3) the fair cost of completion, also to be ascertained by the jury from 
the contradictory estimates of expert witnesses. These data being ascer- 
tained, the computations are, to find the measure of damages for work 
actually done (amount earned) and loss of profit on work not done. 

To find the amount earned, under the rule, we must first find the 
fair cost of the whole work by adding to fair cost of work done the fair 
cost of work not done; then by the rule: Amount earned: contract 
price:: fair cost of work done: fair cost of whole work. 

This proportion when framed is of course solved by multiplying the 
means and dividing the product by the known extreme. The process 
might be made simpler for a jury by telling them to divide the fair cost 
of the work done by the fair cost of the whole work for percentage of 
completion, and to take that percentage of the contract price, thus 
merely changing the order of the operations. But it would seem that 
the foregoing were enough, without the additional operation of ascer- 
taining the lost profit, by subtracting from the contract price the sum of 
the amount earned plus the fair cost of work not done. If there be a 
remainder, this will be the profit lost by reason of plaintiff being wrong- 
fully stopped, and this profit should be added to the amount earned to 
complete the damages under the rule. 

The interesting feature of the rule, to which attention is now called, 
is that the sum of these two elements of amount earned and lost profit 
is equal to the contract price less fair cost of work not done; and it would 
therefore appear that the simple subtraction of fair cost of work not 
done from the contract price would make all the other computations 


unnecessary. 
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For let x = amount earned ; 
and y = lost profit on work not done. 
Then « + y = total damage. 
Also, let d = fair cost of work done ; 
f = fair cost of work not done 
and ¢ = contract price. 
Then, by the rule, 
wise i::d:d+f 
cd 
and z= d+f 
cd 
also, y=c-d+f-f 
Adding, the fraction cancels and we have 
zr +y=c-f, as above stated. 


The weakness in this demonstration lies in the fact that it assumes 
that a profit would be made if the contractor had been allowed to go 
ahead and finish his work, which is not necessarily the case. In any 
case in which the unearned balance of the contract price would be 
greater than the fair cost of completion, the rule of c—f is impreg- 
nable, and naturally much simpler than the other one. But, as was 
pointed out by a Supreme court justice to whose attention the proposi- 
tion was called, whenever the contractor would have lost money by going 
on with the work and completing it, the value of y becomes negative, 
resulting in the subtraction of a loss from the amount already earned, 
instead of the addition of a profit to it, and the giving to the defendant, 
whose wrongful act stopped the work, the benefit of that loss; whereby 
the defendant would benefit by his own wrong. 

Hence in cases of doubt as to profit the short method is inappli- 
cable. But there may still be many cases in which the profit is so 
assured that a court and jury will be spared the computations involved 
in the rule of Kehoe v. Rutherford. And even if that rule must be 
applied, it would be an advantage to have the jury ascertain specially 
(1) the contract price, if in dispute; (2) the fair cost of work done; and 
(3) fair cost of work not done. The rest would be simply a matter of 
computation by court and counsel. 

CHARLES W. PARKER. 
Jersey City, N. J., June, 1905. 


THE JUDGES AND THEIR GOWNS. 


The legal event of the past week, one that will have the greatest 
interest alike to Bench, Bar and public, is the announcement that the 
sixteen judges of the Court of Errors and Appeals of the state of New 
Jersey, while upon the Bench, have determined to return to the custom 
of wearing black silk gowns. These gowns will be plain, of uniform 
texture and design, and will be fully sufficient to obviate the somewhat 
conspicuous contrasts in apparel that, at present, characterize the 
sessions of this Bench. 

In a modified manner the court has returned to a custom that in 
New Jersey probably was established as early as 1702. The abolition of 
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the Proprietary form of government of the Jerseys, and the erection of 
a royal frame in the United Provinces, marked a decided change from 
Quaker and Calvanistic simplicity in the administration of justice. Both 
legal customs and practice were altered, and the judges of the newly 
created Supreme court, about 1704, probably, for the first time, appeared 
in what Judge Richard S. Field, in his “Provincial Courts of New 
Jersey,” calls “their gorgeous robes.” 

These robes were scarlet, with deep facings and cuffs of black velvet, 
together with bands. Powdered wigs adorned with black silk bags were 
also worn. In summer, black silk gowns, similar to those to be adopted 
by the Court of Errors and Appeals, were used by the colonial judges. 

It is of interest to recall that during the May term, 1765, according 
to Judge L. Q. C. Elmer, in his work on the New Jersey Bench and 
Bar, popularly known as his “Reminiscences,” the Supreme court pro- 
mulgated the following rule: 

“The court considering that it is the usage in England for coun- 
selors-at-law, during term time at Westminster, and on the circuits 
through the kingdom, constantly to appear in the court habited in robes 
or gowns adapted to the profession of the law, and as the introduction 
of the like usage into this province may tend to advance the dignity, 
solemnity and decorum of our courts, and have many other useful con- 
sequences: It is therefore ordained that no person practicing at the 
bar (except those of the people called Quakers) shall for the future 
appear at any Supreme court to be held in this province, or in any of 
the courts on the circuit, unless he be habited in the bar gown and 
band commonly worn by barristers at Westminster, or on the circuits in 
England, under penalty of a contempt of this rule.” 

The Revolution and the spirit which it fostered was a great leveller 
in the matter of legal customs. The coming of peace brought heavy 
debts. An impoverished people were hostile to lawyers who attempted 
to collect such debts or tried to enforce the fulfillment of contracts. The 
popular movement was led by Abraham Clark, of Elizabeth, although 
himself a lawyer and a signer of the Declaration of Independence, who 
secured the passage of an act in 1784, having for its object the simpli- 
fication of proceedings in the law courts. It was of this act, before its 
passage, that Clark said: “If it succeeds, it will tear off the ruffles from 
the lawyers’ wrists.” Such was the spirit of the time. 

It became plainly evident after the close of the Revolution that the 
members of the Bar did not care to retain their gowns. In 1791, on 
petition of leading counselors, the rule requiring their use was rescinded. 
About the same time the judges of the Supreme court laid aside their 
gowns, and, while records are not extant, it is safe to say that by 1800 
both Bench and Bar appeared at the trial causes in costume conforming 
to the uncertain canons of that much-abused term “Jeffersonian sim- 
plicity.” 

Although one hundred years have passed since the Bench laid aside 
the gowns, it is none the less unfortunately true that the judges of court 
in 1791 ever listened to the petition of the counselors-at-law. A gown 
gives dignity to the administration of justice; surrounds its wearer with 
a certain atmosphere of stateliness which nothing else can give, and 
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which, in these days of intense pressure, jam and rush, is sadly needed 
in nearly every tribunal in the United States. The fault lies with a 
system, which practitioners and the Bench have alike created, and to 
which they are alike subject, but from which, in this instance, the Court 
of Errors seeks relief by adopting a garment of special distinction as a 
mark of pre-eminence. 

It is to be hoped that the Supreme court, the county judges as well 
as those who sit in equity, will follow the custom to be set by the Court 
of Errors and Appeals, and return to the excellent practice of ancient 
days.—Francis B Lee, Esq., in Trenton ‘‘ True American’’ of July 5, 1905. 


MEDICAL EXPERTS IN RAILROAD CASES. 


Having for many years been called upon at different times, both 
at home and abroad, to serve in the capacity of a medical witness in 
damage suits, both for and against railroad, insurance and other cor- 
porations, beside individuals accused of crime and other misdemeanors, 
as well as pass upon the mental capacity of those suffering from various 
brain diseases and the ability of such persons to perform certain duties, 
such as make a will, sign a contract, and similar transactions, exceptional 
opportunities have been afforded me to become more or less familiar 
with the various methods pursued in the different courts in which the 
cases were tried, as well as recognize some of the prevailing evils which 
affect our courts and the present jury system. In this connection it 
affords me great pleasure to note that during the many years I have 
been associated in this way with our courts of law the utmost courtesy 
and kind consideration have always been accorded me by court officials, 
and I am firmly convinced that they are much more ready to learn the 
truth than falsehood from any witness, and from the maze of confusion 
which ordinarily attends the average medical court examination they 
readily discern the sterling qualities of honesty, truth and sincerity of 
purpose when forthcoming from the medical witness, even though they 
be powerless to change the prejudicial convictions of the jurymen. 

Moreover, in my extensive dealings with the officers who represent 
the various corporations, whose business, like that of a large railroad 
system, necessarily renders them more liable to become entangled in 
law suits involving medico-legal problems of the highest order, to their 
honor let it be said that not once have they asked me to favor them 
unduly or become biased in my judgment in their behalf. My instruc- 
tions have invariably been to make a thorough examination of the 
patient and report the actual conditions as they exist to the best of my 
ability. That this, however, is contrary to general belief and opinion 
is very clear, for my experience proves that an effort is made in the 
large majority of damage suits in courts of law to show the jury that 
not only are the medical employees of railroads and other corporations 
necessarily biased in their opinions favorable to the company, but are 
even instructed and coached in regard to their testimony, thus attempt- 
ing to prove that their evidence lacks truth and is destitute of all honest 
intention, beside implying that such employees are simply assuming the 
“role” of bought witnesses. 
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This again furnishes another good reason why railroads lose their 
damage suits, for it cannot be denied that, notwithstanding the honest 
purpose of such a medical witness or his special qualification to serve 
in that capacity, the mere fact of his being an employee or furnished 
with a pass on the railroad is sufficient evidence, according to many 
unscrupulous lawyers, to cast a slur upon the integrity of his motive to 
tell the truth upon the witness stand. 

A common misconception is also prevalent, especially among 
lawyers, to the effect that the conflicting testimony of the physicians is 
the responsible agent for many of their failures to win damage suits. 
It would require too much time to refute this charge in detail, and 
perhaps in a few cases such an accusation could be successfully sus- 
tained, but in the very large majority of cases my experience proves that 
it is not so much the fault of the doctors as the lawyers who question 
them that cause not only the failure, but also the medical confusion, as 
medical science is much more exact than they are wont to believe or 
allow. ‘This therefore brings me to the very climax of my theme, for, in 
my judgment, it is not the doctor, but the want of medical knowledge 
on the part of the lawyer that tries the case, that not only results in the 
loss of the suit, but also proves so often disastrous to the railroad 
treasury. 

No medical man who has had experience in our courts of law could 
fail to recognize the woeful ignorance of medical science that the average 
lawyer betrays. Without attempting to underrate their special technical 
knowledge of law or their educational advantages in other departments, 
I do not hesitate to aver that the medico-legal department of the average 
railroad is the weakest link in the great chain of all their mighty con- 
nections, and that lack of thorough organization of this important depart- 
ment is the most plausible of all the reasons that can be assigned for 
failure to win their damage suits. To prove the truth of this assertion, 
watch carefully the proceedings associated with the medical witnesses 
next time you attend court, and you will discover that it is the rarest 
exception that a lawyer can take advantage of a manufactured answer 
to his question by a medical man, when he desires to prevaricate or 
evade the truth. Many an answer given in this way is a medical con- 
tradiction, and often implies to the scientific physician an impossibility, 
and out of all keeping with clinical experience and medical knowledge, 
yet the fictitious answer is allowed to go to the jury as a correct solution 
of the problem, because the lawyer fails to recognize its deception, as he 
is unversed in medical literature, and consequently cannot interpret its 
false and unsound premise. What physician, for instance, would accept 
without treating it as a joke the answer to the question, “Doctor, what 
was your diagnosis of the case?’ Answer, “Traumatic injury with 
general results.” This was a case in which a quack doctor claimed that 
his patient had sustained permanent injuries, as the result of a slight 
accident. The lawyer representing the corporation ranks high in his 
profession, yet he failed to see the absurdity of this answer, and was 
therefore unable to demonstrate to the jury its fallacy. It is needless 
to say, he lost the suit, and the company was assessed several thousand 
dollars damages. 
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A short time since, a doctor in good standing claimed that the 
person he was defending had paralysis of nearly all the cranial nerves, 
but, upon cross-examination, said that the fifth supplied the face, neck, 
and upper extremity with motion. The lawyer representing the railroad 
company failed to recognize the absurdity of this answer until his atten- 
tion was called to it, but not before the witness had been excused from 
the witness stand. Moreover, the plaintiff did not suffer from either 
motor or sensory paralysis, still he secured a verdict for $10,000. 

As the result of a slight fall on a sidewalk, a doctor recently claimed 
on the witness stand that the heart had been displaced downward two 
inches to the left, while three reputable physicians testified that the 
heart was not only normal, but the alleged displacement was an utter 
impossibility when all the circumstances were duly considered; yet this 
person secured a verdict for several thousand dollars. 

Some time ago I was called as an expert to examine and testify as 
to the mental capacity of a man suffering from paralysis agitans, and his 
ability to sign a contract. After examination, it was my opinion that 
he was mentally competent. It seems he had failed to live up to a con- 
tract, and was sued. The evidence proved that he had always been a 
shrewd business man and acquired considerable wealth. An old physi- 
cian, being called to the stand, testified that during his twenty years’ 
practice in the neighborhood (a sparsely settled district of Missouri) he 
had seen at least a dozen cases of paralysis agitans among the inhabitants 
which had rendered all of them “non compos mentis.”” The lawyer for 
the plaintiff, however, failed to recognize the absolute contradiction to 
medical experience and knowledge contained in the statement of the 
doctor, and allowed it to go to the jury unchallenged, which resulted in 
a verdict favorable to the defendant. These examples are cited simply 
to emphasize the fact that the lawyers themselves are unable to recognize 
the educational weakness of the medical men, whom they undertake to 
examine for the purpose of extracting the actual truth. 

What is, therefore, needed, in my judgment, is a closer bond of 
union between the lawyer and the doctor, a more harmonious relation- 
ship between the legal and medical departments of the railroad ; in fact, 
the organization of a medico-legal strategic board, composed of both 
lawyers and doctors, in connection with every great railroad system, 
whereby the lawyer can become better acquainted with general and 
special scientific medicine, and the doctor more thoroughly versed in 
practical legal technical matters. Only in this way can the legal and 
medical departments work together as a unit, as there should be a 
common understanding between the two, for at the present time these 
are carried on as distinct and independent departments, when, practically 
speaking, in courts of law, their interests are one, having the same aim 
and object in view, viz., to demonstrate to the jury the actual truth con- 
cerning the case at issue. 

Every damage suit of large proportions, at least when there is the 
slightest suspicion of fraud or deception, should be fought and won be- 
fore it reaches the court, on the same principle that the strategic board 
belonging to the War Department at Washington not only prepares plans 
for war, but fights battles and wins victories before the actual conflict 
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occurs. The same idea is implied by the insurance companies, who not 
only undertake to protect physicians from law suits, but are prepared to 
fight their battles in courts of law, with every assurance of final victory. 

As it now stands, the medical department of a great railroad system 
is composed of the busy medical practitioners scattered along the steel 
highway, commanded by a chief surgeon, who, in addition to his multi- 
tudinous duties, is expected to take full charge of the hospital service, 
with all of its business ramifications, beside perform the major operations 
and the subsequent care and treatment of all those employees whose con- 
dition requires them to be confined in the large general hospital belonging 
to the company, as well as testify in court as an expert, when he is called 
upon. It is practically impossible for any chief surgeon thus situated 
to devote the time and attention that it justly demands to the solution of 
the many intricate medico-legal problems that naturally arise in con- 
nection with the injured who resort to litigation for their recompense. 
Moreover, the local surgeons, at his command, are often called suddenly 
to the witness stand to answer the most difficult medico-legal problems 
without the slightest preparation. The fault of such a method, as well 
as its unfairness, easily explains why railroads lose their damage suits. 

In addition, we also find the legal department no better prepared 
to grapple with these same problems, for it is not uncommon to find a 
firm of local lawyers residing in the town in which the case is tried, 
representing the railroad company, enforced to conduct a law suit in 
which several thousand dollars is involved, and in which medico-legal 
problems of the highest order are concerned, and yet they are destitute 
of the slightest assistance from their legal or medical headquarters. To 
their honor, however, let it be said that the shrewd and able manner in 
which they often conduct such difficult cases commands the admiration 
of those interested, even though their lack of medical knowledge cause 
them to lose the suit. 

Another reason why railroad corporations lose their damage suits 
was beautifully illustrated recently when the state attorney of one of 
the leading railroads refused to listen to the advice of an equally promi- 
nent doctor, in reference to a case which was attended with dangerous 
elements to combat in a court of law. The lawyer admitted that the 
man was injured, thereby conceding the lawful liability of the company, 
and, upon examination, the doctor claimed that some of the symptoms 
were the result of the accident, while others were simulated, and advised 
settlement of the claim, which could be done for less than $3,000. The 
lawyer, however, scorned the idea, and in his confidential pride said that 
he did not propose to be stampeded by any such advice, and would 
rather fight it out in court to the bitter end, which was eventually done 
to the tune of a verdict for a fraction less than $15,000, and which, 
unfortunately for the company, still stands against them, as a new trial 
has already been refused. 

The only remedy, in my judgment, for this lack of organized effort, 
and one which will fuse the interests of all concerned, is the establishment 
of a medico-legal department, composed of alienists, neurologists, physi- 
cians, surgeons and lawyers of undoubted reputation, skill and ex- 
perience in their respective specialties, whose combined efforts should 
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constitute a strategic medico-legal board, the duties of which should be 
to furnish and prosecute plans of defense against the inroads of fraud- 
ulent claims upon the railroad company they represent. This should be 
a separate and distinct organization from the present employees’ hospital 
association, but should work in harmonious relationship with it, and 
its work thus become a safeguard to not only the railroad company, but 
also its numerous employees. Such an array of combined talent, work- 
ing in harmony, could not fail to accomplish much good in both the 
equalizing of just claims as well as curtailing the great success which 
now attends the efforts of malignerers in our courts of law, while the 
expense incurred in the maintenance of such a board of experts would 
not begin to approach the amount of money now paid annually to fraud- 
ulent claimants. This method has already, to a very limited extent, 
been inaugurated upon the great railroad system we represent (the 
Frisco) by recognizing the special departments of medicine on its 
medical staff, and under the able direction of Dr. G. W. Cale, the chief 
surgeon, has already accomplished very substantial evidence of its power 
to yield financial results favorable to the company, for no railroad officer 
can become familiar with the celebrated “Hoskins” case of Fort Worth, 
Texas, without recognizing the value of medical expert opinion. 

This, as you know, was a deliberately planned scheme to defraud 
this railroad company of $75,000, and an actual judgment had been 
secured by the malignerer for $35,000, even in spite of the fact that the 
fraud had been detected by Dr. Cale and myself, and had even been 
exposed in no uncertain way in my testimony on the witness stand. 
That this actually led to the confession and conviction of “Hoskins,” as 
well as setting aside the verdict to the financial benefit of this railroad, 
I think you will all agree, and simply emphasizes the strength of my 
position when I advocate the necessity of the establishment of a medico- 
legal board of experts. In the vast majority of these damage suits, the 
same problem presents itself for solution, viz., the nature and extent of 
injury to the nervous system. This takes precedence of all other ques- 
tions associated with such litigation, and such being the case, it is, in 
my judgment, not only possible, but absolutely certain, that this ap- 
parently complicated subject can be reduced to a definite number of 
intelligent facts, which, when duly presented, would not only appeal to, 
but come within the comprehension and understanding of, the average 
juryman, thereby enabling him to perceive the slick tricks and fraudulent 
character of many claims which he is called upon to pass final judgment. 
Dr. John Punton of Kansas City, Mo., in ‘* New York Medical Record.’’ 


The legal title to property alleged to have been transferred with 
intent to defraud creditors is held, in Brasie v. Minneapolis Brewing 
Co. (Minn.), 67 L. R. A. 865, to be in the fraudulent grantee, where the 
fraudulent character of the transfer does not appear on its face; and the 
title is held to continue in such grantee notwithstanding a sale of the 
property by a creditor on execution against the grantor, until the fraud 
is exposed, and the transfer set aside in some judicial proceeding. An 
elaborate note to this case reviews the other authorities on the effect, 
on the legal title, of a conveyance of land in fraud of creditors. 
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IN RE ESTATE OF WILLIAM WEST, JR., DECEASED. 


(Mercer County Orphans’ Court, June 1, 1905.) 


Administration of an insolvent 
decedent’s estate—Disputed claims 
—Jurisdiction of Orphans’ court to 
determine disputed claims—Right 
of creditor to select forum—Cred- 
itor’s right to costs of suit—Con- 
struction of Sec. 229 of*the Prac- 
tice Act (P. L. 1903, 537) and Secs. 
66, 71, 104, 105, 106, 109 and 110 
of the Orphans’ Court Act (P. L. 
1898).—In the course of the ad- 
ministration of a decedent’s estate, 
the administrator gave _ notice 
under Sec. 71, Rev. Orphans’ Court 
Act (P. L. 1898, p. 715) to certain 
creditors that the claims presented 
by them under the notice to bar 
creditors were disputed. Such 
creditors thereupon brought suit 
and recovered judgment. Subse- 
quent to the giving of such notice, 
but before the recovery of such 
judgment, the administrator, under 
Sec. 109 of said act, reported to 


the Orphans’ court that said es- 
tate was insolvent; and a decree of 
insolvency was entered. There 
was no suggestion that adminis- 
trator acted in bad faith or without 
reason in disputing the claims. 
Held, 1. That judgment creditors 
were not entitled to receive their 
costs in full. 2. That as creditors 
had no recourse but to bring suit 
to establish their claim, they were 
entitled to a ratable proportion of 
the assets of the estate upon the 
whole amount of their claim, debt 
and costs. Quere: Whether a 
creditor of an insolvent estate 
whose claim has been excepted to, 
and who has the option of having 
the Orphans’ court pass upon the 
matters in dispute or of bringing 
his suit in another court, and elects 
to bring his suit in such other 
court, is entitled to his taxed costs 
either in whole or in part. 


On motions to pay costs in full upon judgments recovered by 
creditors of an insolvent estate. 


Mr. Edwin R. Walker for Frank Dondero. 
Mr. R. M. J. Smith for Caroline Pennels. 


Mr. John Sykes, contra. 


[ MEMORANDU™. ] 


RELLSTAB, J.: Neither court nor counsel have been able to dis- 
cover any reported case where the precise question raised on these 
motions has been passed upon by our courts; and counsel have requested 
me to give my conclusions in writing. 

The only facts necessary to an understanding of the question thus 
raised are as follows: 

William West, Jr., died intestate. The administrator, Liscomb T. 
Robins, obtained a rule to bar creditors; and in response to the notice 
given thereunder the two creditors on whose behalf these motions are 
made, with other creditors, filed their claims. The administrator, not 
being satisfied with the claims of these two creditors, gave them notice 
under the statute (Rev. Orphans’ Court Act 1898, p. 715, Sec. 71) that 
such claims were disputed. These creditors thereupon brought suit 
upon their claims and recovered judgment against the estate, though for 
an amount considerably less than their claims as presented to the admin- 
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istrator. Subsequent to the giving of such notice, but before the 
recovery of said judgments, the administrator, proceeding under Sec. 
109 of said Orphans’ Court Act, represented to the Orphans’ court that 
the said estate was insolvent; and a decree was entered adjudging said 
estate to be insolvent. 

There is no suggestion in this controversy that the administrator 
acted in bad faith or without reason in refusing to recognize the claim 
as presented. In a proper case the judgment creditors might have the 
right to an execution against the administrator de bonis propriis, and 
thus obtain their costs out of the administrator’s own goods; but that 
question is not raised here. 

In support of the motions it is claimed that these creditors, having 
been put to the expense of suit, should be paid the amount of the costs 
incurred, in full, and not be required to pro rata in regard thereto. 

It is undoubtedly a hardship for a creditor to be put to the expense 
of a suit to establish his claim against an estate; but it would also be a 
hardship for those creditors of an insolvent estate whose claims were 
undisputed and admittedly correct, to lose either the whole or a part of 
their claims by reason of such litigation, which would be the case if the 
creditors who are required to establish their claims by legal proceedings 
were entitled to the costs of such litigation in full. 

To attempt to adjust the equities between these two classes of 
creditors if preference for costs were or were not allowed, would be 
profitless so far as this present controversy is concerned. Whether a 
creditor of an insolvent estate whose claim is excepted to, and who 
establishes a claim against such estate by suit, is to be allowed his costs 
either in whole or in part, depends upon the construction to be given 
our Practice Act (P. L. 1903, page 537, Sec. 229), which deals with the 
question of costs generally upon the recovery of judgment, and of the 
Orphans’ Court Act, which directs how the assets of an insolvent estate 
are to be distributed. Costs were not recoverable at common law. 
They are not recoverable unless by force of a statute, and the allowance 
of them in any case would depend upon the terms of the statute. 
Lehigh Valley Railroad Co. v. McFarland, 15 Vr. 674; 11 Cyc. 24. 

The revised Practice Act gives plaintiff who recovers debt or 
damages a judgment for his costs, which are to be levied and collected 
by execution, together with the debt or damages. 

The Orphans’ Court Act contains dissimilar provisions with refer- 
ence to creditors establishing their claims by litigation. By Sec. 71, 
when an administrator shall dispute a claim in whole or in part which 
has been presented to him pursuant to the notice given under the rule 
to bar creditors, the creditor is required to bring suit therefor within 
three months from receiving notice that such claim is disputed, else he 
shall be barred from recovering on account of such claim to the same 
extent as if he had not presented his claim within the time limited by 
the court. 

It is to be observed that this statutory direction to establish a 
creditor’s claim by suit is one that relates to the settlement of disputes 
arising in ordinary administrations, and not of such estates as shall have 
been decreed to be insolvent. The creditor, in obedience to this man- 
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date, would have to bring suit in an ordinary court of law or equity. 
He could not ask the aid of the Orphans’ court to determine such 
dispute, as such court has no authority to try disputed claims except 
in the case of an insolvent estate. (See Secs. 104-105, Orphans’ Court 
Act.) Partridge v. Partridge, 1 Dick. Chan. 434, and cases cited therein. 

By Secs. 104-105, in the case of an insolvent estate where exceptions 
have been filed to the claim of a creditor by the administrator or other 
person interested, the creditor, save where the administrator shall give 
him notice to have his claim determined in a court of law or equity, 
has the option to proceed in such court of law or equity or to have the 
Orphans’ court determine his claim. 

By Sec. 105, in case of an insolvent estate, it is provided that the 
sum recovered by a creditor whose claim was excepted to as aforesaid 
shall be the amount upon which such creditor is to receive a ratable 
proportion from the assets of the estate. 

By Sec. 106 it is provided that in case an action be pending against 
the administrator at the time he represented to the court that the 
estate was insolvent, or such action be brought after such representa- 
tions are made, the plaintiff may proceed to final judgment, but that no 
execution should issue, and that the amount of such judgment should 
be the sum on which the creditor should receive his ratable proportion 
as aforesaid. 

Sec. 110 of the Orphans’ Court Act provides that the entire assets 
which shall come to the hands of the administrator (preferred debts and 
reasonable administration expenses being first paid) shall be distributed 
to the several creditors in proportion to the sum found due them 
respectively. 

The judgment creditor of an insolvent estate must find his right 
to a preference (if he is to have any) in the Orphans’ Court Act which 
directs how an insolvent estate of a deceased debtor shall be distributed. 
The only preferences that this act gives after the payment of admin- 
istration expenses, are “judgments entered of record against decedent 
in his lifetime, funeral charges and expenses, and the physician’s bill 
during the last sickness.”” (See Id., Secs. 66-110). 

It is unmistakably clear that the general purpose of the Orphans’ 
Court Act, in cases of insolvency, is to put all creditors, with a few 
specified exceptions, on the same footing. According to the purview 
of this act, equality is equity, and to effect that equity is most mani- 
festly the legislative endeavor. Wemple v. Van Arx, 17 Vr. 531-534. 

It will be noted that neither the Practice Act, which deals with the 
question of costs generally, nor the Orphans’ Court Act, which directs 
what claims are to have preference in the distribution of the assets of 
an insolvent, gives a preference to the costs incurred by the creditor 
who recovers a judgment against the administrator of such an estate. 
The latter enactment is silent as to the taxed costs of suit; and in the 
former such costs are added to the amount ascertained to be due by the 
judgment and are put upon the same basis as the judgment, and the 
collection thereof enforced therewith. 

Taking these two statutes together, I am of the opinion that these 
judgment creditors are not entitled to their costs in full; but that such 





ea OH © 7 fF oe — Rh. 29 DPD 


SCHUMAN V. MOREY-LARUE LAUNDRY CO. 239 


costs are to be added to the amount ascertained to be due by their 
judgment ; and that the whole amount thereof, damages and costs, is the 
sum upon which they are to receive a ratable proportion from the 
assets of the estate. 

Quere: Whether a creditor of an insolvent estate whose claim has 
been excepted to, and who has the option of having the Orphans’ court 
pass upon the matters in dispute or of bringing his suit in another court, 
and elects to bring his suit in such other court, is entitled to his taxed 
costs either in whole or in part. In such a case the creditor cannot 
plead that he has been forced to incur the costs of litigation, as he could 
have avoided them by submitting to the jurisdiction of the Orphans’ 
court wherein no costs are taxed, and in which the expense of determin- 
ing a disputed claim is trifling. 

In my search for authorities upon the question herein considered, 
I have been able to find only three reported cases, and these are by the 
surrogates of New York state. They are as follows: Shields v. Sullivan, 
3 Dem. 296; Shute v. Shute, 5 Id. 1; In Re Randall, 2 Connoly 29. 
The first two hold that costs are preferred and entitled to be paid in 
full; while the last holds the reverse. In none of these cases are the 
local statutes referred to as controlling, but each is sought to be justified 
by judicial reasoning. It would appear, however, that the conclusions 
reached by two cases which hold that the costs are to be paid in full, 
could be justified by the statutes of New York which provide, in cases 
of actions brought by or against an administrator in his representative 
capacity, that the costs shall be charged against the estate unless the 
court directs that he shall pay them personally. (See Encyclopedia of 
Law, 2 Ed., Vol. 11, note to page 1253). 

Our statutes are different in this respect, and, as already stated, 
they control. 





JULIUS SOHUMAN v. THE MOREY-LARUE LAUNDRY COMPANY. 


(Elizabeth District Court, July, 1905.) 
Negligence— Liability— Nonsutt. 
Mr. J. J. Stamler for plaintiff. 
Mr. W. D. Wolfskeil for defendant. 


The plaintiff is a tailor by occupation and the defendant conducts 
a laundry business and also in connection with the business has a 
department for dyeing and cleaning garments. The plaintiff took a 
cloth skirt, part of a woman’s dress, to the defendant to be cleaned. 
It was understood between the plaintiff and the manager of the depart- 
ment referred to that the skirt would have to be scoured. 

The law implies a certain duty upon the defendant in such a case. 
It is thus stated in the case of Dale v. See, 22 Vr. 381: “Incident to such 
a bailment, and from the act of employment, the law implies an under- 
taking that the work shall be done with due care and competent skill.” 

In this case it appears that the skirt, when returned by the defendant 
to the plaintiff, had changed color, so that there was quite a contrast 
between it and the waist, made of the same material. The plaintiff 
claims that the defendant is liable for the value of the dress, claiming 
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that the waist is useless without the skirt and that they cannot be worn 
together. 

It appears that the scouring was done by one George W. Reed, 
who is the manager of the Dyeing and Scouring Department of the 
defendant’s establishment. He testified that he had been engaged in 
that line of business for thirty-seven years; that he did the work on this 
garment and that he used the best material for scouring. It, therefore, 
appears that the defendant had this work done by a person experienced 
in the business and that the best material for the purpose was used. 

I see no negligence on the part of the defendant. It seems to me 
that it had complied with its obligation to do the work with “due care 
and competent skill.” 

Under these circumstances judgment will be entered for defendant. 

ATWATER, D. J.: This case was tried on June 5, 1905, and I 
reserved decision. On June 14 (and after the foregoing memorandum 
was prepared) the plaintiff's attorney made a written request that I 
should permit the plaintiff to submit to a nonsuit. | am of opinion 
that the application is made too late. In Bauman vy. Whitely, 28 Vr. 
487, it is held that the “plaintiff has a right to suffer a nonsuit on his 
own motion at any time before the jury has retired to consider of their 
verdict,” and reference is made to the 160th Section of the Practice Act. 
The words of that section are as follows: “The plaintiff shall have no 
right to submit to a nonsuit after the jury have gone from the Bar to 
consider of their verdict.” In a case tried without a jury, the judge 
performs the function of the jury and having heard the case and reserved 
decision, he must be considered in the position of “the jury having gone 
from the Bar to consider their verdict.” 

The motion is therefore denied. 





CORNELIA R. KROEHL, BY AGNES C. C. SIEGHORTNER,v. ELIZABETH 
H. TAYLOR. 


(N. J. Court of Chancery, July 11, 1905.) 


Bill in Chancery—Capacity to 
execute instrument—Examination 
before Chancellor—When a bill 
is filed on behalf of a_ per- 
son by a next friend, to de- 
clare void a deed of gift and a 
power of attorney to sell and dis- 
pose of all of the property of com- 
plainant, upon the ground that 
both instruments were obtained 
from complainant when she was in- 
capable of executing them intelli- 
gently and that they were procured 
by undue influence, and the com- 
plainant petitions the court to 
strike the bill from the files, she 
asserting not only her present 
capacity but insisting that she was 
capable of making the disposition 
of her property complained of at 


the time it was made, and ex- 
presses her desire that that disposi- 
tion should remain undisturbed, 
and, upon her motion being heard 
upon affidavits presented by both 
sides, the great weight of the evi- 
dence being that at the time the 
instruments were executed the 
complainant was _ incapacitated 
from intelligently making them, 
the Chancellor may require the 
complainant to be brought before 
him for examination as to her in- 
telligent desire to withdraw the bill 
filed in her behalf; or, if that be 
not practicable, the Chancellor 
should select a judicious master to 
make such examination and report 
as to the complainant’s intelli- 
gence and desires. 





KROEHL V. TAYLOR. 


On motion to take a bill from the files. 

Mr. Frank Durand for motion. 

Mr. Edwin R. Walker, contra. 
[MEMOKANDUM. ] 


MAGIE, CH.: This motion was founded upon a petition of Cornelia 
R. Kroehl, the complainant, and accompanying affidavits, and, on the 
hearing, rebutting affidavits were presented in behalf of the next friend. 

The bill was permitted to be filed by Mrs. Sieghortner, who is a 
daughter of complainant, as next friend, by my order. This course was 
adopted upon affidavits respecting the incapacity of the complainant, 
arising from mental disease, and it was in accord with the doctrine 
established in this court in Collins v. Toppin, 18 Dick. 381, to the effect 
that an action by leave of the court may be maintained in this court 
by a next friend in behalf of a lunatic, who has not been so found upon 
inquisition. That decision was affirmed by the Court of Errors. S. C. 
21 Dick. 430. 

The motion to strike out has been properly made under the doctrine 
stated in the same case, viz., that upon such motion, the propriety of the 
original order for leave to file the bill may be drawn in question. 

The bill when filed disclosed that its purpose was to declare void 
a deed of conveyance of land of considerable value, made by the com- 
plainant to Elizabeth H. Taylor, without any consideration and without 
any reservation to the complainant of a life interest therein, or any 
power of revocation, and also a very broad power of attorney given 
by the complainant to Dr. Taylor, the husband of Elizabeth H. Taylor, 
under which complete power to sell and dispose of all the property of 
complainant, real and personal, was conferred, without any provision 
respecting the investment of the proceeds or any security for their 
proper disposition. The charge was that both these instruments were 
obtained from the complainant when she was incapable of executing 
them intelligently, and were procured by undue influence exerted by 
Mrs. Taylor and Dr. Taylor. 

Upon the affidavits presented upon this motion, the great weight 
of evidence is that, at the time these instruments were executed, the 
complainant was incapacitated from intelligently making them. 

Upon the petition and the accompanying affidavits the present 
capacity of the complainant is asserted. An affidavit in support of her 
petition is presented by her, in which, however, she not only asserts 
her present capacity, but insists that she was capable of making the 
disposition of her property complained of, at the time they were made, 
and expresses her desire that they should remain undisturbed. Affidavits 
of her physicians and of other persons tend to support her claim of 
present capacity. It is observable that no affidavit has been made by 
either Dr. or Mrs. Taylor. 

This leaves the matter in a position in which I find difficulty in 
determining the proper course to be taken. 

If complainant is now possessed of complete capacity, and intelli- 
gently desires to preserve the gift she has made to Mrs. Taylor of 
valuable real estate, and to endow Dr. Taylor with the very extensive 
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powers conferred upon him by her power. of attorney—if she intelli- 
gently desires that course, I think I should be obliged to direct the bill 
to be taken from the files, for she has an undoubted right to dispose 
of her own property according to her own desires, if capable of express- 
ing them. But the proof of her previous incapacity is so strong and 
persuasive that I am unwilling to make an immediate order to that 
effect. The case, as presented, is not unlike cases that arise upon a 
return of an inquisition in lunacy proceedings, where the evidence is 
shown to the Chancellor to be conflicting, though its weight is in favor 
of the return, and in which the rule is that the alleged lunatic may have 
an issue framed to determine her lunacy before a court and jury, if the 
lunatic appears to intelligently desire it. The Chancellor, in such cases, 
may require the production of the party before him or before a master 
selected by him, to ascertain whether there is an intelligent desire to 
contest the finding in the return. 

In the course of the argument, it was suggested that under the 
circumstances of the present case the Chancellor might require the com- 
plainant to be brought before him and examined as to her intelligent 
desire to withdraw the bill filed in her behalf, or, if that is not practicable, 
that the Chancellor should select a judicious master to examine the com- 
plainant and report as to her intelligence and desires. 

Upon reflection, | have concluded to adopt that course and such 
a master will be selected. 





MISSOURI & K. TELEPHONE CoO. v. VANDERVORT. 


(Supreme Court of Kansas, March 11, 1905.) 


Highways—Knowledge of De- fective condition. 2. One knowing 
fects—1. One who, knowing of of a defect in a street or highway 
a defect in a street or high- over and along which he may most 
way, is injured in its use is conveniently reach a desired des- 
not necessarily guilty of con-_ tination is not required to take an- 
tributory negligence precluding other and less convenient route, at 
recovery. He may use such street the risk of being chargeable with 
or highway, if in its use that de- contributory negligence if injured 
gree of care and caution be exer- in the careful use of the defective 
cised which an ordinarily prudent one. 
person would use in view of its de- 


CUNNINGHAM, J.: This is the second time that this proceeding 
has been under consideration in this court. Missouri & Kansas Tele- 
phone Company v. Vandevort, 67 Kan. 269, 72 Pac. Rep. 771. 


The telephone company had thrown two poles on the south side of 
a road one mile west of Oxford, in Sumner county. These poles were 
lying east and west, with the butt of one thrown upon the other—their 
west end close to the east line of a north and south road. A thick hedge 
fence was upon the south side of the east and west road, and on the east 
side of the north and south road. The poles were close to the east and 
west hedge, with their ends within three or four feet of the north and 
south hedge, and not observable by one coming from the south until 
right to them. The track taken by travel in turning from the north and 
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south road to the east and west, going east, passed close in to the corner 
of the hedge. The defendant in error lived a short distance south of the 
corner. Irom this place, by way of the east and west road mentioned, 
it was but little over one mile to the town of Oxford. He might, by 
going something more than double the distance, reach Oxford by going 
south and then east from this place. These poles had been lying at the 
place designated above for several days. They were first seen by the 
defendant in error a day or two before the injury of which he complains 
in this action. He was then driving from the east, and, in so doing, the 
poles were noticeable for quite a long distance before they were reached. 
He did then notice them, and thought that their position was such as 
might frighten a roadworthy team. On the morning of the injury com- 
plained of, he, with his wife, riding in a covered buggy and driving a 
roadworthy team, started for the town of Oxford, going north upon the 
north and south road. In turning the corner where the poles were 
placed, his team coming suddenly upon them, was frightened, jumped 
to one side, gave a lunge forward, broke one of the neck-yoke straps, and 
ran away, inflicting the injuries complained of. The defendant in error 
had judgment in the court below, which judgment it is sought here to 
reverse. 

No suggestion is made that the plaintiff in error was not negligent 
in placing the poles in the manner and place it did. It is strenuously 
urged, however, that the plaintiff below was guilty of contributory negli- 
gence, so as to defeat any recovery; that this negligence was “not so 
much in the manner of his driving, but in attempting to drive in the face 
of a well-known danger at all.” So that we are substantially asked to 
decide, as a matter of law, that because plaintiff knew of the situation of 
the poles in the highway before he started from his home to go to Ox- 
ford, and because he might have reached Oxford by driving the longer 
way, he was guilty of contributory negligence precluding recovery. In 
defense of this position, the frequent rulings of this and many other 
courts relative to the duty of a traveler approaching a railroad crossing 
to look and listen for possible danger, and ascribing to him contributory 
negligence in case he fails to do so, are invoked. We do not think this 
rule applicable to the facts of this case, but that, rather, it must be gov- 
erned by the rules applicable to defects in streets and highways. It is 
well settled by the decisions of this court—such being the rule adopted 
very generally—that one knowing of a defect in a street or highway is 
not precluded from the use of such street or highway, or chargeable with 
contributory negligence, simply because with that knowledge he used 
such street or highway. The existence and knowledge of the defect puts 
the user upon a greater degree of care in his use of the street, but, unless 
the defect is obviously of such a character as that no person in the exer- 
cise of ordinary prudence would attempt to pass along the street or high- 
way at the place where the defect exists, he is not chargeable with negli- 
gence in so doing. Neither is the situation changed because another 
less convenient, though safer, way might have been taken. In Falls 
Township v. Stewart, 3 Kan. App. 403, 42 Pac. Rep. 926, is found a very 
full and careful discussion of the principles here involved; the conclusion 
there arrived at being put in the following language: “A person who has 
notice of a defective, unsafe, or dangerous condition of a bridge, culvert, 
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or public highway is not necessarily negligent in using the same, if he 
does so in a careful, prudent manner. Where a traveler over a bridge, 
culvert, or public highway has knowledge that the same is defective, 
dangerous, or unsafe, he is not bound to seek some other route of travel, 
where his business necessities require of him the use of such bridge, cul- 
vert, or highway, but such knowledge will require of him the exercise 
of that degree of care and caution while using the same that an ordinary 
prudent, careful person would exercise under like circumstances; and 
if he is injured while using the same on account of the defective condi- 
tion of such bridge culvert or highway, while he is in the exercise of 
care and caution on his part commensurate with the defective or dan- 
gerous condition of the bridge, culvert, or highway, and without contrib- 
utory negligence on his part, he may recover damages from the county 
or township wherein such defective bridge, culvert or highway is lo- 
cated.” The same doctrine is announced in 15 Am, & Eng. Enc. of Law 
(2d Ed.) 468, as follows: “It is generally agreed that a traveler's previous 
knowledge of the defect in the highway whereby he is injured is not 
of itself sufficient, as a matter of law, to prevent his recovery on the 
ground of contributory negligence. Knowledge of the defect imposes 
upon one the obligation of taking reasonable care to avoid any injuries 
from it, and is to be considered, with the other circumstances in the case, 
in determining whether the plaintiff has been guilty of negligence pre- 
venting his recovery of damages.” Osage City v. Brown, 27 Kan. 74; 
Maultby v. Leavenworth, 28 Kan. 745; City of Osborne v. Hamilton, 29 
Kan. 1; City of Emporia v. a 33 Kan. 485, 6 Pac. Rep. 893; 
Langan v. City of Atchison, 35 Kan. 318, 11 Pac. Rep. 38, 57 Am. Rep. 
165; City of Horton v. Trompeter, 53 Kan, 150, 35 Pac. Rep. 1106; 
Wiens v. Ebel (Kan.), 77 Pac. Rep. 553. It is true that, in a small num- 
ber of cases, expressions have been used which might question the cor- 
rectness of this rule, but its frequent announcement by this court has put 
it beyond the pale of discussion in this jurisdiction. No complaint is 
made that the added degree of diligence required of the plaintiff by rea- 
son of his knowledge of the obstruction was not fairly explained to the 
jury. 

Complaint is made that the court refused to give the following in- 
struction: “If you find from the evidence that some portion of the 
harness upon one or both of the horses which the plaintiff was driving at 
the time of the accident, or any portion of his buggy, was defective, and 
that by reason of such defect broke, and that all of the injuries com- 
plained of by the plaintiff occurred after the breaking of the harness, and 
you believe from the evidence the same would have occurred, had the 
harness not been so defective, then your verdict should be for the de- 
fendant.” There were two sufficient answers to this complaint: First. 
There is no allegation in the answer warranting it ; no charge therein that 
plaintiff's injuries were occasioned by any defect in his harness. Second. 
There is no evidence from which the jury might have found that the har- 
ness was defective; the only evidence being that of the plaintiff himself 
where he said: “My harness had been used about five months, or scarcely 
that.” 

One other claim of error demands our attention. In directing the 
jury as to the measure of damages to be awarded, the court said the 
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plaintiff was entitled to recover his reasonable actual damages, “with 
interest at six per cent. per annum from April 7, 1901;” that being the 
date of the commencement of the action. The jury, in its verdict, fixed 
the amount of plaintiff's recovery at $750, “with interest from date of 
filing the petition at six per cent. per annum,” and judgment was entered 
for $859.75; the difference between that amount and $750 being for 
interest. In this the court erred, as interest is not recoverable upon 
damages allowed for simple negligence of a defendant until after judg- 
ment. A., T. & S. F. R. Co. v. Ayers, 56 Kan. 176, 42 Pac. Rep. 722; 
U. P. R. Co. v. Holmes (Kan.), 74 Pac. Rep. 607. As the amount in 
which the judgment is erroneous is easily ascertained, it will not be neces- 
sary to reverse the judgment because of the error in its allowance. 

The judgment of the District court will be modified by directing the 
deduction of $109.75 as of the date of the rendition of the judgment, and, 
being thus modified, the judgment will be affirmed. 


HENRY W. VOOTH v. JAMES C. McEACHEN. 
(New York Court of Appeals, February 21, 1905). 


Action against attorney—Negli- 
gence.—1. In an action against an 
attorney for breach of contract of 
retainer in settling the plaintiff's 
claim against a third party for less 
than its face, the burden is upon 
the plaintiff of establishing, not 


iidity of the claim, 2. A charge to 
the jury, therefore, that ‘when 
negligence has been proved, if you 
find there was any, in consequence 
of which a client has lost his case, 
it is not incumbent upon the client 
to show that but for the negligence, 


he would have sticceeded in the ac- 
tion,” is error. 


only that the settlement was unau- 
thorized, but on the measure of 
damages he must establish the va- 


HAIGHT, J.: This action was brought by the plaintiff against his 
attorney for a breach of contract of retainer, alleging that without au- 
thority he settled a claim of $840.66, intrusted to him for collection, 
against the estate of a deceased person, for the sum of $250, which he 


converted to his own use. The defendant, by his answer, admitted that 
he was retained to collect said claim, and that he began an action for that 
purpose, but upon obtaining an offer of $250 he submitted the same to 
the plaintiff, who authorized him to accept it, which he did, the plaintiff 
executing an assignment and a release of the claim, which were acknowl- 
edged before an officer authorized to take the acknowledgment of deeds ; 
and that thereupon the defendant paid one-half of the amount to a judg- 
ment creditor of the plaintiff pursuant to an order of the court, and that 
he retained the balance for his services pursuant to a written agreement 
authorizing him to do so. 

Upon the trial the question as to whether the plaintiff rejected or 
authorized the acceptance of the offer of settlement was sharply litigated, 
and this question of fact was submitted to the jury, who found a verdict 
for the plaintiff for the sum of $211.16. 

The undisputed facts are that the defendant did settle the claim for 
$250; that he was compelled to pay $125 thereof to a judgment creditor 
of the plaintiff under an order of the court, and that he retained the other 
$125 for his costs and expenses. 
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In submitting the case to the jury the court, after giving instructions 
as to the general duties of attorneys to their clients, charged as follows: 
“When negligence has been proved, if you find there was any, in conse- 
quence of which a client has lost his case, it is not incumbent upon the 
client to show that but for the negligence he would have succeeded in 
that action.” To this the defendant took an exception. The plaintiff 
had neither alleged nor proved the value of the claim that he caused to 
be presented against the estate of the deceased person nor that it could 
have been collected beyond the sum of $250, which was received by the 
defendant in the settlement thereof. The defendant, however, showed 
that the claim had been rejected by the administratrix ; that there was no 
memorandum in writing to use in proving the claim at the trial, and that 
the estate of the decedent was insolvent to the extent of over fifty per 
cent. The plaintiff did not allege negligence on the part of the defend- 
ant, nor was there any proof given tending to show negligence or want of 
skill on his part. The charge was a breach of duty in settling the claim 
without authority and in violation of the instructions of the plaintiff. 
We think that the charge excepted to was erroneous in that it submitted 
the case to the jury upon a wrong theory, unsupported by the pleadings 
or evidence, and authorized the adoption of a wrong measure of dam- 
ages. According to the instruction the plaintiff was not bound to show 
that his claim against the estate of a deceased person was valid or worth 
more than the $250 collected thereon. But if the defendant was negli- 
gent in settling the claim he was liable for the whole amount of the claim, 
$840.66, irrespective of the question as to whether the plaintiff had been 
damaged in that amount or not. 

As we have seen, the action was for a willful violation of duty in 
settling a claim without authority. The measure of damages applicable 
in such cases may be the same as if the action was based upon negligence. 
In either case we think the damages recoverable are those shown to 
exist, and that the burden of showing the amount of damages suffered 
rests upon the plaintiff. 

In III American and English Encyclopaedia of Law (2d ed., p. 391) 
the rule is stated as follows: “In a suit by a client against an attorney 
for negligence in conducting the collection of a claim, whereby the debt 
was lost, the burden rests on the former to allege and prove every fact 
essential to establish such liability. He must allege and prove that the 
claim was turned over to the attorney for collection; that there was a 
failure to collect, and that this failure was due to the culpable neglect of 
the attorney, and that but for such negligence the debt could or would 
have been collected.” Again, at page 396, the rule as to unauthorized 
acts is stated as follows: “An attorney, being without authority to take 
certain steps in regard to his client’s matters, is liable personally for any 
injury suffered by his client in consequence of his improperly assuming 
to act where he has no authority. * * * But in these, as in other 
cases, the client must show that he has suffered actual damage in conse- 
quence of the unauthorized acts of his attorney.” 

In Weeks on Attorneys at Law (2d ed., sec. 319) the measure of 
damages is stated to be: “In actions against attorneys for negligence 
or wrongs, the debt lost and costs sustained through their negligence 
furnish, when the action can be maintained, the obvious measure of 
damages, where this measure definitely exists.” 





IN RE MANDA. 247 


” In 2 Shearman & Redfield on Negligence (sec. 753) it is said: 

Where an attorney is chargeable with negligence an action lies imme- 
diately. * * * The damages do not necessarily extend to the 
nominal amount of the debt lost by the attorney’s negligence, but only to 
the loss actually sustained. * * * The existence of the debt, alleged 
to have been lost by the attorney’s negligence, must, of course, be proved 
by competent evidence.” 

In the case of Stevens v. Dexter (55 Ill. 151) it was held that an 
attorney, who assumes to exercise the duty of his office in behalf of 
another for hire, must be held to employ in his undertaking a reasonable 
degree of care and skill, and if injury results to the client for the want of 
such a degree of reasonable care and skill he must respond in damages to 
the extent of the injury sustained. 

In Quinn v. Van Pelt (56 N. Y. 417) it was held that, in an action 
brought against an attorney for a breach of contract for employment, to 
recover damages, the onus is upon the plaintiff “of proving the breach 
and the amount of damages, and he can only recover the damages thus 
proved.” (See also Russell v. Palmer, an attorney, 2 Wilson 325, and 
the cases cited in the notes to the elementary authorities above cited.) 

As we have seen, the only damage shown was the $250, for which the 
defendant settled. One-half of this amount was paid over to a judgment 
creditor of the plaintiff under an order of the court. There was still $125 
remaining in the hands of the defendant, which he claimed by reason of 
a written contract giving him one-half of the amount that he should 
recover in the action. The execution of this contract, however, was a 
matter in dispute. The most that the plaintiff could have recovered 
under the evidence, even assuming that every controverted question of 
fact was found in his favor, was the $125 which the defendant had re- 
tained. This verdict, as we have seen, was for $211.16, thus showing 
that the jury must have been misled by the improper instructions given 
with reference to the measure of damages. 

The judgment should be reversed and a new trial granted, with 
costs to abide the event. 


IN RE ALFRED W. MANDA, AN ALLEGED BANKRUPT. 


(United States District Court, District of New Jersey, May 22, 1995.) 


Bankruptey— Restraint of Sale— Attachment. 


Mr. R. J. Wortendyke presented a petition asking that an order 
restraining the Sheriff from selling the goods of the alleged bankrupt 
under certain executions issued out of the Supreme court, and also 
that the bankruptcy proceedings, be dismissed. It was stated that 
the petition in involuntary bankruptcy was filed June 20, 1904, and that 
the order restraining the sale under execution was made on the same 
day, and that since that time several unsuccessful attempts had been 
made to get the alleged bankrupt into court, that the last subpoena 
issued in January last had been returned not found, and that an order 
of publication had been set aside and that the petitioning creditor had 
himself sued out a writ of attachment in the New Jersey Supreme court 
and was proceeding to judgment thereon. 

Mr. J. M. Enright appeared on behalf of the attorney in fact of the 
petitioning creditor and asked for a few days delay until his client 
should return from abroad. He said the attachment proceedings were 
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taken for the purpose of compelling the alleged bankrupt to appear to 
the proceedings in bankruptcy, all other means having failed, and he 
asked for a further opportunity to be heard upon the merits. 
LANNING, J., asked how long the court ought to ask the judg- 
ment creditors to wait while the petitioning creditor was himself pro- 
ceeding with an attachment. He said the undisputed fact that an attach- 


ment had been issued by the petitioning creditor was sufficient reason 
why the court should on the motion dissolve the restraint upon execution 
creditor, and he granted the order dissolving the injunction on the 
Sheriff. 

The application to dismiss the proceedings, however, the court said 
could not be made by the judgment creditor before he had appeared or 
pleaded in the cause. 


MISCELLANY. 


REVISION OF OUR JUDICIAL 
SYSi1 EM. 
Editor of the Journal. 

Sir: Just now while there is a 
stir for a more efficient system of 
administration of justice it is cer- 
tainly important that the Bar re- 
inforce the motion with all the 
momentum possible; for the pres- 
ent officina justiciae—judicial mill 
—is a contrivance of so much 
lost motion, of so much waste of 
effort, as to impair the efficiency 
of this most essential function of 
government. But while every en- 
lightened citizen condemns the 
present incubus, yet there are a 
large number of influential mem- 
bers of the Bar who, with an air 
of profound conceit, exclaim: 
“We'd better brave the ills we have 
than fly to others we know not of.” 
This is a challenge to ordinary 
gumption. : 
the last organized state of this 
Union is the best; for as the states 
have been admitted and the judicial 
systems organized, they have over- 
hauled all the systems of the older 
ones and eliminated the rot and 
lost motion, and reached out to the 
systems of Continental Europe 
(always skipped England) and ap- 
propriated the best elements ex- 
tant. The systems that have lately 


Thirty-six 


The judicial system of- 


been organized in the western and 
southern states are examples of 
simplicity with completeness of 
efficiency. They can be consulted 
and appropriated, and if they have 
anything better in lowa than we 
have in New Jersey, we want it. 
It is simply idiotic to assert that 
the citizens of New Jersey have 
any other needs than those of 
Ohio, West Virginia or Nebraska. 
states of this Union 
have but two courts, one of origi- 
nal and one of appellate jurisdic- 
tion, and the legal literature of the 
times discloses not only that this 
system is satisfactory, but that it 
vindicates itself in the forum of 
reason—that Court of Last Resort 
of the American people. We are 
conironted with the simple ques- 
tion: “Shall we Kansasize our sys- 
tem, or shall we leave the job to 
our children?” I say nothing of 
the intermediate courts of New 
York and Pennsylvania, because 
they are an acknowledged mistake. 
They will be disposed of as soon as 
a better system can be incubated. 
But the problem recurs, how can 
we exchange our present mon- 
strosity for some system like that 
of Missouri or Wisconsin? 

The answer is plain to those who 
are not so inert in habits of 
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thought and action as to be ob- 
livious to persistent progress in 
the adaptation of means to ends. 
This change can be wrought by the 
remodeling of Art. VI. of our Con- 
stitution. 

Suppose the sovereign people 
should ordain: 

First. That the judicial power is 
vested in a District court in each 
county and one Court of Review, 
which latter court shall exercise 
such jurisdiction in appeal and re- 
view of the acts of the District 
court as the Legislature shall from 
time to time prescribe. 

Second. That all original judi- 
cial power heretofore vested in and 
exercised by the Supreme court, 
Circuit courts, the Court of Chan- 
cery and the Courts of Common 
Pleas, is hereby vested in the Dis- 
trict court which is herein estab- 
lished in each of the several coun- 
ties, and each of such other coun- 
ties as shall hereafter be created. 

Third. That the judicial fune- 
tions of the District court in each 
county shall be exercised by one 
or more judges, a citizen learned in 
the law and resident in the county 
wherein he exercises his office, and 
elected by the voters of the respec- 
tive counties wherein he exercises 
his office at any general election 
for members of the Legislature, 
and to hold his office for the term 
of five years and until his successor 
shall be elected and qualified, and 
to receive a salary to be paid by 
the state such as the Legislature 
shall from time to time prescribe. 

Fourth. The Legislature shall 
from time to time prescribe by law 
the number of judges to be elected 
and qualified to serve in each of the 
several counties of this state, and 
such judges shall severally be ex- 
officio judges of the Orphans’ court 
and Oyer and Terminer, or any 
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other criminal court or courts 
established in each county. 

Fifth. The Court of Review and 
Appeal shall consist of five justices, 
elected by the voters of this state 
at the general election for mem- 
bers of Assembly, for a term of five 
years and until their successors are 
elected and qualified; and, to be 
eligible to the office of justice of 
the Court of Review and Appeal, 
the citizen must be over thirty-five 
years of age and been previous to 
his election a citizen of this state 
fifteen years. 

Sixth. The jurisdiction of such 
Court of Review and Appeal shall 
be such as shall be prescribed by 
the Legislature from time to time. 

Seventh. That until the Legisla- 
ture shall prescribe new methods 
of procedure, the methods and 
forms of practice and procedure 
now obtaining shall remain in 
force; the name of the District 
court of the proper county to be 
used and substituted for that of 
the Supreme court and the Court 
of Chancery, or any justice thereof 
or the Chancellor; and with this 
modification all processes, rules, 
and orders now obtaining shall pre- 
vail. 

Eighth. At the adoption of this 
amendment to the constitution in 
the manner hereafter set forth, the 
existence of the Court of Errors 
and Appeals in the last resort in 
all causes, the Court of Chancery, 
the Prerogative court, the Su- 
preme court, the several Circuit 
courts and Courts of Common 
Pleas are hereby terminated. 

Ninth. The Legislature 
prescribe the time when 
amendment shall take effect. 

So you will see how readily the 
old can be bowed out and the new 
installed. But it will be ex- 
claimed, “Cui bono?” To whom 
good? The answer must be, to 


shall 
this 
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justify so great a change, a great 
improvement in the administra- 
tion of justice. 

It will be seen at a glance that 
this amendment would bring the 
Supreme court and the Court of 
Chancery to every county seat in 
this state. In original jurisdiction 
a single judge would be incarnate 
of the Supreme court and the 
Court of Chancery, and justice 
would be at the door of the suitors. 
This court could exercise its pre- 
rogative functions by mere rules 
and notices and the costly returns 
to certioraris, mandamuses and 
rules for new trials, together with 
the waste of time and money at 
sittings of the Supreme court at 
Trenton would be disposed of. 
But its advantages are so obvious 
that it is waste of time to recapit- 
ulate. 

The objections are wholly facti- 
tious and disengenuous. An illu- 
sory reform the people will not 
have. A_ reform that merely 
shuffles the judges into different 
positions, or works only as a separ- 
ate Court of Errors,the people care 
nothing about. The people want 
more service for the money they 
spend. They want cheaper and 
more commodious facilities for 
transaction of business. They also 
want to know about the man who 
shall serve them on the Bench. 
The appointing system is very un- 
satisfactory. 

Instead of the appointing system 
removing the judges from and 
placing them above politics, it 
places them below it. The people 
will pick out the right man for 
judge and he will be the right man 
because they have chosen him. 
The last amendment submitted to 
the people failed, not because the 
people were satisfied with the pres- 
ent system. It failed because it 
added rot and cost to a system al- 
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ready too cumbersome for endur- 
ance. The reform proposed was 
illusory and did not touch the 
trouble complained of. In five 
counties in South Jersey we have 
to travel an average of forty miles 
for Chancery hearings and mo- 
tions, prerogative remedies such as 
writs of certiorari, mandamus, etc., 
and motions in Supreme court 
cases. To the poor it is simply a 
denial of justice. It is foolish and 
devilish to hold part over the 
necessity for having courts of un- 
limited jurisdiction in these coun- 
ties. The bibliography of law and 
equity is now so extensive as to be 
common property and contains no 
mysteries beyond the management 
of the people. In the great end 
they will take care of themselves. 
The wonder is that they have been 
baffled so long. 


J. J. CRANDALL. 


Atlantic City, July, 1905. 


N. J. BAR EXAMINATIONS, JUNE 
TERM, 


ATTORNEYS’ QUESTIONS. 

It is proposed to establish an 
electric street railway, with an 
overhead trolley wire, on M street, 
passing in front of B’s residence. 
B claims compensation on the 
eround that this will subject the 
street to an additional servitude. 
Is he entitled to compensation ? 

A let a dwelling house to B for 
one year. The lease contained no 
provision for making repairs. 
During the term, tenant demanded 
that landlord make certain repairs. 
Landlord refused. Tenant aban- 
doned possession. Thereafter rent 
accrued. Landlord brought an 
action to recover this rent. Has 
tenant a defense to this action? 

A let premises to B, who after- 
ward assigned his term to C. 
Subsequent to assignment rent be- 
came due under the original lease. 
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May landlord maintain an action 
against either the tenant or his as- 
signee to recover this rent? 

A converted to his own use a 
horse belonging to'B. B brought 
an action of trover against A and 
had judgment. Later, B regained 
possession of the horse, and A 
brought replevin. The judgment 
in trover has not been satisfied. 
Can the action of replevin be main- 
tained ? 

A borrowed B’s bicycle and 
loaned it to C without B’s consent. 
While in C’s possession it was 
broken without negligence on C’s 
part. Has B a right of action 
against A? 

A ordered a carload of apples of 
B. B shipped the apples ; took the 
bill of lading in his own name, and 
retained it. The apples were 
frozen in transit and A declined to 
accept them. B sued A for the 
Should he recover? 


price. 

A lost a ring and advertised, 
offering a reward for itsreturn. B 
found the ring on which the name 
of A was engraved and returned it 
to A. Later B learned of the re- 
ward that had been offered and de- 


manded its payment. A refused 
to pay. B sued A. Can he re- 
cover? 

Action by seller against buyer 
for breach of contract for the pur- 
chase of certain goods, delivery to 
be made at seller’s warehouse. 
The declaration alleged that seller 
was at all times ready and willing 
to deliver the goods and averred 
non-payment by buyer. Defend- 
ant demurred because the declara- 
tion contained no allegation of 
tender of delivery. Should the de- 
murrer be sustained? 

A and B are partners. A dies, 
leaving an heir. An administrator 
is appointed of A’s estate. The 
firm’s liabilities are $10,000. Its 
assets consist of personalty worth 
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$10,000 and real estate worth $10,- 
000. What are the rights of the 
heir and administrator respec- 
tively? 

A, a grocer, directed his servant 
to sell a certain horse. The ser- 
vant sold the horse to C, warrant- 
ing him sound. In fact, the horse 
was unsound. What are C’s 
rights? 

Explain the meaning of the term 
“holder in due course,” as applied 
to negotiable promissory notes. 

A owned a store which he had 
let at a monthly rent. He died in- 
testate on the 15th of January. 
The rent which fell due on the first 
of that month, and also the rent 
falling due on the first of the fol- 
lowing February are in arrear. 
Who is entitled to sue for those 
rents? 

The estate of Hart consisted of 
two notes, each for $1,000. Hart’s 
executor died after collecting the 
money on one note. The other 
note is still unpaid. How should 
you proceed for the next of kin of 
Hart to collect the money from the 
estate of the deceased executor, 
and also the money on the unpaid 
note? 

Testator devised land in fee to 
A in trust, to sell; to invest the 
proceeds; to pay the income from 
the investment to testator’s widow 
for her life, and, upon her death, 
pay the principal to testator’s son. 
The land has not yet been sold. 
What are the respective estates in 
the land of the trustee, of the 
widow, and of the son? 

A borrowed $10,000 from his 
bank without security. At that 
time he owned much land. After- 
wards (while solvent) he conveyed 
a lot to his daughter, in good faith, 
as a gift. Later he became in- 
solvent. He has not paid the debt 
to the bank. Can the bank attack 
the gift successfully ? 
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Bill in equity for partition. The 
answer claims that title is in the 
defendant in severalty. Can the 
court determine the question pre- 
sented by the answer? 

A boy of twelve years, while at 
play, carelessly set fire to dead 
grass in his father’s garden. The 
fire spread to, and destroyed, a 
stack of grain which stood on the 
adjoining lot and belonged to a 
neighbor. (a) Is the boy, or his 
father, liable to the neighbor for 
the injury to the grain? (b) 
Would it make any difference as to 
the father’s liability, if he had di- 
rected his boy to burn the grass in 
he garden? 

A gave his neighbor leave to 
haul away, from A’s field, wood 
which A had sold to the neighbor. 
The neighbor, in going for the 
wood, unnecessarily drove across 
corn which was growing in the 
field. A suéd the neighbor in 
trespass for breaking and entering. 
Defendant pleaded license to enter. 
Is the defense good? 

Plaintiff carried on the business 
of a public bathing resort on the 
bank of the Dale river. A slaugh- 
ter house nearby discharged its 
sewage into the river, and thereby 
polluted the water to the injury 
of his business. He sued the 
owner of the slaughter house for 
damages. Demurrer to the dec- 
laration on the ground that the 
remedy was by indictment for 
maintaining a public nuisance. 
Judgment for whom? 

An indictment for stealing the 
goods of A. On the trial, the 
goods were shown to belong to A’s 
wife. Should defendant be con- 
victed ? 

May either a servant or a master 
justify a battery in defense of the 
other ? 

May 


compel, by 
suit, the payment of dividends from 


stockholders 
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net surplus earnings, when the di- 
rectors, in good faith, determine 
to accumulate them? 

In what civil actions is a party 
to a suit not compellable to be a 
witness? 

A accepted a bill of exchange 
payable to a fictitious person, 
which he afterwards refused to pay 
because there was no such payee. 
On suit brought against him there- 
on, by an innocent indorsee, evi- 
dence was offered to show that he 
had accepted other bills so drawn 
before it was possible to have sent 
them from the place at which they 
bore date. Is such evidence rele- 
vant ? 

In an action of trespass for 
breaking a close, and cutting down 
two hundred trees, the defendant 
pleaded justification as to cutting 
down one hundred trees, but said 
nothing as to the remaining one 
hundred trees. What course should 
the plaintiff take in the further 
prosecution of his suit ? 

An unmarried woman published 
a libel and afterwards married. 
Against whom should suit be 
brought, after the marriage, for the 
libel ? 

What are the provisions of the 
Practice Act for the bringing of a 
suit against a defendant whose 
name is unknown? 

Three separate owners of three 
lots of land joined in a bill to re- 
deem a mortgage covering all 
three of the lots. The defendant 
demurred on the ground of multi- 
fariousness and of misjoinder. 
Should the demurrer be sustained ? 

If a defendant in an equity suit 
die, how should complainant pro- 
ceed? 

In a suit in equity, after a repli- 
cation has been filed and the taking 
of testimony begun, may the com- 
plainant dismiss his bill? 
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COUNSELORS’ QUESTIONS. 

A statute passed in 1902 for- 
bade any physician to practice 
medicine who had been convicted 
of commission of any crime. Is 
this statute constitutional as ap- 
plied to a physician who, before 
that time, had been convicted of 
illegal voting and sentenced to im- 
prisonment ? 

A conveyed an estate to LB by a 
deed containing a covenant of gen- 
eral warranty. The estate was 
subject to a mortgage. Did the 
existence of this mortgage consti- 
tute a breach of the covenant ? 

A let certain premises to B on 
condition that he should not under- 
let. Tenant sublet the premises. 
Landlord, with knowledge of this 
underletting, accepted from ten- 
ant-in-chief rent that fell due after 
the underletting. May landlord 


proceed against tenant-in-chief for 


breach of the condition? 

A merchant buys and receives 
possession of a sack of potatoes 
from a farmer, never intending to 
pay for it. May the farmer re- 
cover possession of the potatoes? 

(a) What is the obligation of a 
common carrier with respect to ac- 
cepting goods offered for trans- 
portation? (b) What is his lia- 
bility with respect to goods ac- 
cepted? (c) When does this lia- 
bility begin and when does it end? 

A contracts to sell B 200 tons 
XX iron, to arrive by steamer 
Puritan. The Puritan is lost at 
sea with the iron on board. B 
sues A for non-delivery. Can this 
action be maintained? 

A, as one of the terms of the 
contract whereby he employed B, 
agreed to furnish the latter med- 
ical attendance in the event of his 
illness. B fell ill and called in a 
physician. May the _ physician 
maintain an action against A for 
compensation ? 
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A writes B, offering him a horse 
for $200. B sends a letter of ac- 
ceptance by return mail. Does a 
contract arise upon the deposit of 
the letter in the mail or upon its 
receipt by A? 

A and B agreed to form a co- 
partnership, each to contribute 
$5,000. B failed to contribute. A 
thereupon loaned B $5,000, with 
which he made his contribution. 
3 did not repay A. May A main- 
tain an action at law against B? 

A, conducting a business under 
his own name, made his promis- 
sory note to B’s order for a pur- 
chase of goods. B subsequently 
discovered that A was in fact con- 
ducting the business as agent for 
C. The note was not paid. What 
are B’s rights? 

Defendant signed and gave to 
plaintiff a writing in the following 
form: “On demand, I promise to 
pay A or order, $1,000 out of my 
account No. 115 in the Dime Sav- 
ings Bank, Newark.” Is it a nego- 
tiable promissory note? 

A will is offered for probate. It 
has a complete attestation clause, 
in perfect form. The subscribing 
witnesses cannot remember wheth- 
er testator declared the document 
to be his will. (a) Should the will 
be admitted to probate? (b) 
Would it make any difference if 
there were no attestation clause ? 

Testator had made his bond for 
$5,000 (borrowed money) secured 
by mortgage on his land. He de- 
vised all the land to A and all his 
personal estate to B. As between 
A and B, must the mortgage debt 
be paid from the land or the per- 
sonalty ? 

A lawyer, foreclosing a mort- 
gage for his client, purchased the 
property at foreclosure sale with- 
out the client’s knowledge. He 
paid the client the full amount of 
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the mortgage debt. Later, the 
client, discovering the facts, ten- 
dered the lawyer the amount paid 
by him and demanded a convey- 
ance of the land. Can the client 
compel such a conveyance, and if 
so, on what principle ? 

Suit in equity to restrain the city 
of Newark from proceeding to col- 
lect an assessment levied on com- 
plainant’s land for a street im- 
provement. The bill showed that 
the assessment was void because 
of the omission of an essential 
step in the proceedings on which 
it was founded. Demurrer for 
want of equity. for 
whom? 

A will devised testator’s land to 
his widow in fee. After testator’s 


Decision 


death, the heir destroyed the will 
before it was offered for probate. 
(a) In whom is the title to the land 


vested? (b) Advise the widow as 
to her rights. 

A conveyed his land to his son 
in order to evade a creditor’s 
claim. Afterwards the creditor re- 
covered judgment against A, and 
on execution sale thereunder the 
sheriff duly conveyed the land to 
the creditor. The creditor brings 
ejectment against the son for the 
land. Should he recover? 

By reason of negligent construc- 
tion, a sewer, built by the city of 
E, burst and discharged its con- 
tents into the basement of plain- 
tiff's shop, where it ruined a large 
quantity of his dry goods. Is the 
city liable to plaintiff for damages? 

A purchased a house and lot at 
foreclosure sale and received the 
sheriff's deed for it. The former 
owner's servant was in possession 
of the house, but had temporarily 
left it locked up. The purchaser, 
meeting the servant in the street, 
showed to him the deed, and 
thereupon, against the servant’s 
protest, broke the lock of the door 
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and took possession of the house. 
What remedy, if any, has the 
former owner ? 

An indictment charged a single 
defendant with conspiring to cheat 
A. The indictment did not state 
with whom defendant conspired. 
Motion to quash. Should it pre- 
vail? 

A married woman devised her 
land to her son, who, upon her 
death, took possession. Her hus- 
band (father of the devisee) 
brought ejectment for the land. 
Can he recover? 

A passenger on a steamer, oper- 
ated by a railroad company having 
no authority to run a line of steam- 
ers, was injured by the negligence 
of the boat hands. The company, 
on being sued therefor, defended 
on the ground that such carrying 
of passengers by it was ultra vires. 
Was the defense a valid one? 

A telephone company, in a suit 
brought to recover for the service 
of its telephone, offered in evidence 
a book in which the total number 
of calls for each month was en- 
tered, made up from slips which 
had been destroyed. On objection 
to the offer, the court excluded the 
book. Was the book properly ex- 
cluded ? 

On a criminal trial, a married 
woman testified for the state. Her 
husband, from whom she was sep- 
arated, was called to prove that his 
wife’s reputation for veracity was 
bad, but the court excluded his 
testimony. Was the exclusion 
legal? 

In an action of trespass quare 
clausum fregit, how should the de- 
fendant plead who entered under a 
license ? 

A corporation, in its corporate 
name, without alleging that it was 
a corporation, brought suit against 
an obligor. The defendant demur- 
red because it did not appear by 
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the declaration that the plaintiff 
was a corporation. Should the 
demurrer be sustained ? 

To a declaration, containing 
only the common money counts, a 
general demurrer and a joinder 
therein were filed. The plaintiff 
subsequently moved to strike out 
the demurrer as frivolous, to 
which the defendant objected as 
coming too late after joining in the 
demurrer. Should the motion be 
allowed? 

A married woman, a tenant in 
common in land, brought a suit for 
partition thereof without making 
her husband a party to the suit. 
The bill disclosed that he was alive. 
The defendants demurred to the 
bill because the husband was not 
made a party. Should the demur- 
rer be sustained? 

The defendant answered a bill in 
chancery that was multifarious, 
objecting to it, in his answer, on 
that ground. May he raise the ob- 
jection in that way? 

In what causes in equity, if any, 
may the defendant proceed with 
the suit if the complainant neglects 
or refuses to proceed? 





STATE NOTBS. 


Mr. Justice Fort is spending the 
summer at Spring Lake and will 
remain there until the first of 
November, when he returns to 
East Orange. 


Mr. William J. Backes, of the 
Trenton Bar, was married on June 
21 to Miss Margaret A. Murray, 
of Philadelphia. They are spend- 
ing the summer at Point Pleasant. 


Chancellor Magie is out of the 
state on his vacation, which will 
last until the middle of September. 


Mr. Samuel E. Perry, former 
Prosecutor of Atlantic county, and 
former president of the County 
Bar Association, and Mr. J. Whar- 
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ton Stokes, who studied law with 
the former and was admitted to 
the Bar in February of this year, 
have formed a new law firm, under 
the name of Perry & Stokes. 


Ex-Governor Voorhees, of Eliz- 
abeth, was thrown from his horse 
recently and sustained so serious 
an injury that it is feared he may 
be lame for a long time, if not for 
life. 


ADMISSIONS TO N.J. BAR. 





The following were admitted as 
attorneys and counselors at the 
June term of court: 


ATTORNEYS. 

Samuel T. French, Camden; 
Martin Bergen Stone, Camden; 
Charles S. Moore, Atlantic City; 
Eugene G. Schwinghammer, At- 
lantic City; George W. Stone, At- 
lantic City; James W. Gillespie, 
Arlington; Ernest C. Lum, Chat- 
ham; Harold C. Morford, Long 
Branch; James D. Boyd, Bayonne ; 
Charles P. Brewer, Vineland; Ran- 
dolph C. Barrett, Bloomfield; 
Charles L. Morgan, Elizabeth; H. 
S. Higginson, Red Bank; Albin M. 
Smith, Jr., Paterson; Percy L. Gal- 
lagher, Newark; Charles’ Elin, 
Newark; Albert Mersfelder, New- 
ark; Clinton E. Fisk, Jersey City; 
Raymond T. Parrot, Elizabeth; 
Clement K. Corbin, Elizabeth; 
Charles J. Barrett, South Orange; 
H. J. Gaede, Hoboken; Anthony 
R. Finelli, Newark; Robert F. 
Armstrong, Freehold; John C. 
Rauffenbart, Atlantic City. 


COUNSELORS. 

Richard B. Eckman, Mount 
Holly; Theodore Rurode, Jersey 
City; Frank K. Runyon, New 
srunswick; David D. Ackerman, 
Closter; Stark B. Ferriss, Madi- 
son; Frederick P. Schenck, East 
Orange ; Arthur S. Corin, Passaic ; 
Clifford L. Newman, Paterson; 
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Addison P. Rosenkrans, Paterson; 
James Maybury, Jr., Passaic; 
Frederic L. Johnson, Newark; 
William E. Hampson, Newark; A. 
C. Hart, Hackensack; Allen S. 
Morgan, Mantua; Oliver K. Day, 
Morristown; Thomas J. Hillery, 
Boonton; C. Edgar Shreve, Med- 
ford; Walter R. Hudson, Paterson ; 
Henry W. Lewis, Atlantic City; 
George K. Large, Flemington ; 
John W. Ivins, Red Bank ; William 
C. Asper, Closter. 


MOTION DAYS FIFTH DISTRICT. 


Mr. Justice Fort will hold 
motion days, in Supreme court 
matters in his district, at the Chan- 
cery Chambers in Newark on the 
fourth Saturday in each month, 
beginning with October, and end- 
ing July, 1906. An extra motion 
day will be held at New Brunswick 
on September 19 next. 


NEW JERSEY STATE BAR MEET- 
ING. 


The annual meeting of the State 
Sar Association was held at At- 
lantic City on June 23. At the 
banquet held that night the guests 
of honor were: Mr. Justice Charles 
C. Garrison, Vice Chancellor Ber- 
gen and Hon. Cortlandt Parker. 

Hon. Allen B. Endicott was 
elected President. The other offi- 
cers elected were as follows: First 
Vice President, James E. Howell, 
of Newark; Second Vice Presi- 
dent, Hon. E. A. Armstrong, of 
Camden; Secretary, Albert C. 
Wall, of Jersey City, and Treas- 
urer, Charles C. Black. Directors: 
W. F. Hilliard, Edwin C. Marshall, 
John D. Vreeland, Chauncey D. 
Parker, Frederick Parker, Theo- 
dore Booraem, William R. Lewis. 


AMERICAN BAR MEETING. 
The twenty-eighth annual meet- 
ing of the American Bar Associa- 
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tion will be held at Narragansett 
Pier, Rhode Island, August 23 to 
25, at the New Mathewson Hotel. 
The President’s address, by Mr. 
Henry St. George Tucker, of Lex- 
ington, Va., will be delivered on 
the morning of the first day, and 
the annual address on the follow- 
ing day by Mr. Alfred Hemenway, 
of Boston, and the usual number 
of interesting papers will be read. 

The Fifteenth Conference of 
Commissioners on Uniform State 
Laws will meet at the same place 
on August 18. 


GOVERNOR’S APPOINTMENT. 


Governor Stokes on July 6 ap- 
pointed Mr. James B. Dill, of East 
Orange, as a lay judge of the 
Court of Errors and Appeals, to 
succeed Peter V. Voorhees, re- 
signed. The oath of office was ad- 
ministered by Chief Justice Gum- 
mere on the following day in order 
that Judge Dill might sit in the 
Court of Pardons, which met in 
committee on the 10th to begin 
the examination of cases to come 
before it at the regular session on 
the 19th. The term is for six 
years. The Journal of January, 
1902, gave a sketch of his life, and 
also an excellent portrait of the 
new judge. 


DIVORCE CASES. 
Vice Chancellor Stevenson has 


ordered that counsel in divorce 
cases heard by masters in chan- 
cery must put their whole cases be- 
fore the master just as though they 
were before the court. In unde- 
fended divorce suits the lawyers 
have made a practice of putting in 
as little testimony as they thought 
would win the case, and, if it was 
ruled as insufficient, have usually 
produced more, resulting in extra 
work for the court. 





